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Nol all on-the-job-injunes are cre-
ared equal. Some resultin straighe-
forward workers’ compensation claims.
Some result from the injured employee’s
own negligence or no negligence. Others
may result from the negligence of others
In the lacter situation, claims under Ore-
gon’s Emplovers Liability Law (ELL} can
result, However, there may be the rare
situarion in which a lawsuir must be filed
against the injured employee’s own em
ployer. Two examples are presented be-
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The Smothers effect
An emplovee sustains injury after fall-
ing, the result of unmarked oil being lett
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on the floor by a co-employee. A workers’
compensation claim is filed and accepred
for a low back steain. Afrer three months,
the insurer denies the carrent condirion
and ongoing need for medical treatment
because the work injury is no longer the
“major contributing cause” of the em-
ployee’s contimued need for reatment
— in this case, the need for spinal surgery
to repair a destabilized spondylolischesis.
The attorney for the employee appeals
the denial and the administrative law
judge upholds the dental. There are good
facts supporting liability and sufficient
damages, but you expect a comparative
negligence claim, What is the next step?

When an injured employee’s workers'
compensation cdaim is denied based on
“major contributing cause.” Smothers 1
Grresham Trangfer, Ine.. 332 Or 83 (2001)
and ORS 656.019 are the main legal
authorities supporting the employee’s

right to sue his or her own employer
based on negligence. The claim should
not be made for injuries accepted during
the workers' compensarion claim, bur
only for those injuries subsequently de-
nied under the “major contributing
cause” standard, defined as being "S5
percent or more” the resule of the work
exposure.

In Smothers, the plaintift had hled an
“occupartional discase” claim for lung
disorder after exposure to fumes and mist
containing acids thae drifted into the area
where he worked as a lube technician.
His workers' compensation claim was
denied because he could not prove thac
the exposure was the “major contributing
cause” of his lung condition, The 1995
changes to the Oregon Workers” Com-
pensation law had deemed workers’
compensation to be the “exclusive rem-
edy” for work-related injuries even if a
claim was not compensable under the
workers' compensation scheme, This left
Smothers without any apparent remedy.

Smothers then fled a civil lawsuicand
alleged thar his emplover was negligent
in subjecting him to the acids that caused
him permanent injury to his lungs. The
trial court dismissed the lawsuit and the
Oregon Courr of Appeals athrmed, find-
ing that the “exclusive remedy” of ORS
656.018 applied regardless of the resule
under the “major contriburing cause”
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standard, The Oregon Supreme Courr
reversed, holding that if the workers'
compensation claim is denied based on
a failure to prove “major contributing
cause,” then ORS 656.018 violates the
remedies clause of Article I, Section 10
of the Oregon Constitution. This was
because the “major contribuning cause”
standard is higher than thar required for
common law negligence claims (i.e.
material or substanual cause) and there
would be a resulting ¢lass of injured
employees lefe withour a remedy when
their injury did not meer the higher
causation seandard.

Smothers does not change the “major
contriburing cause” requirement in cer-
ramn workers' compensation cases, be it
for industrial injury or occupational
discase, Whart Smorhers does allow is for
your client whose claim is denied on the
“major contributing cause” standard to
now sue his employer in cases where the
employer'’s {or co-employee’s) negligence
was a material contributing facror 10
injury. The employer can be held lable
for the denied injuries in the same way
as in raditional personal injury lawsuits.

Not long after Smadhers, our firm tried
the case on behalf of the client who fell
becanse of the unmarked oil left on the
Hoor in her workplace, Her injunics in-
cluded destabilized spondylolisthesis that
required surgery. The emplayer was self-
insured as to civil hability and workers’
compensation losses and chose to fight
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bath claims to the end. In the Gvil trial,
we were able to obrain a significant
amount of damages that far exceeded

The employer can be held
liable for the denied injuries
in the same way as in
traditional personal injury
lawsuits.

whar the employer would have paid had
it accepred the full extent of the amount
sought in the workers' compensation
claim,

Before trial, we had o deal with van-
ous athrmartive defenses and summary
judgment motions, The defense filed
motions based on the “exclusive remedy”
pravision of ORS 656.018, yet the im-
pact of Smorhers and “marerial contribu-
ing cause” made defeating these rela-
tively easy, More nowbly, the defense
filed defenses and mortions based on
“contributory negligence” and “assump-
tion of the risk,” both of which had been
repealed in the 19705 and replaced with
our present comparative faule system.
Essentially, the defense argued chac if the
plaindff was entitled to the common law
remedy avaitable before we had workers'
compensation, the defendant was there-
fore entitled o those defenses available
at that time. However, we demonstrated
that there is no constitutional right 1o an
affirmative defense and a comparartive

fault system was appropriate to address
common law claims.

We also bad 1o defear morions based
on the ourdared “fellow servant” defense.
This defense was grounded in the expec-
tation that an employee would volun-
tanly assume the naweral and ordinary
risks of employment. We argued that this
defense essencially tied into assumption
of the risk, Thar said, we knew thar the
“fellow servant™ defense was preserved to
some extent in ORS 654.330, part of the
Oregon Employers Liabiliey Law. How-
ever, this statute s principally one of
exclusion so long as one of the frve sub-
sections is satisfied. As an aside, whether
this statute truly applies outside of the
ELL context should be argued.

However, care should be raken to
make sure thar your facts will not run
atoul of this detense. Ie wall also help 1o
focus some of your deposition questions
in light of the statute, to make sure thar
the facts fit within one or more of the
subscctions.

Keep in mind the statute of limita-
tions applicable to these claims. Oregon
has a special statute to deal with Smothers
claims. ORS 656.019 allows Smothers
claims to be fled within the later of two
years of the dare of the accident or
within 180 days from the date the order
affirming that the workers' compensation
claim is not compensable (because of the
“major contributing cause” standard)
becomes final. This seemingly allows a
direct lawsuit to be filed afrer 2 workers'
compensation claim s lostat the hearings
level (as was in our case} without having
to worry sbout exhausting all available
appellate remedies within the workers
compensation system.

The personal injury case

A car salesman employee wanes to ride
another employee’s motorcycle within
the confines of the car lor during a “down
time” where no customers are present,
Permission is granted and as the em-
ployee nears the end of his brief ride,
another emplovee backs a car out from a




parking space and directly into the mo-
toreyvele’s pach. A¢ ollision ensues and the
employee sustains a serious ankle frac

tire, The accident occurred during work
hours and there was no spec the work
!\ruh;l,\ll.nu as o xuhn_\:', mutu.’ut’lf.'x. bur
there was no work purpose in riding the
MOLOFCYL le, Whar are the next STeps?
his was a case we had several years
ago. We filed a workers’ compensanon
claim with the incenr of showing thatour
client was injured while working within
the course and scope of employment.
After we prevailed ar the hearings divi

ston level, the Workers’ Compensation
Board reversed, That reversal was upheld

by both the Oregon Courr of ,'\;v;ug~.n}r.

and ( ’rcgnn \‘.sprr:mc Court, See Rody

341 Or 48 (2000).
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ile the workers” compensation
claim rematned unresolved, we filed a
wwsuit Aganst our Lllg‘l‘.l S L‘lllpi-.l'. Crasa

protective measure, | he claim was hled

belore the two-year stature of lllm:.lim:‘n

expired and the circuit courr agreed to

abate the claim undal a full and final
resolution of the workers compensation
matter, After receiving the decision from
the ”lLL.“ll \:-prc"n Court, we moved
lll'\\ﬂlll' \'.“h ('lk' i‘l'l\l.‘ll.lf imjury Ll-il::‘-.
I'he case procecded as any typical auto
personal injury claim and we were even-
tually able to obtain a significant settle
ment

Ihe key with the above case was to
rC\-l‘"”izL 'h\' (’l‘lL”';;ll ”("'ll‘\:_:\'l'.l'.' .Zl‘nll

possibility of making a personal injury

claim against the employer, This is. of

course, easier if the client retains you long
before the statute expires. If vou intend
o ”t' the workers' um\|\;‘n.\;llmu Ll-::::‘..
assess whether there may be a “course and
scope of employment’ defense, Ifso, Rle
the personal injury claim just to cover all
the bases, Ar worst, the workers com-
pensanion claim s .ILL;‘I‘IL’\.I .!J)\l

personal injury claim iy dismissed be
cause of the exclusivity of the workers
compensation system. [F the compensa

non claim is dented, vou will have aleeady

IN MARITIME PERSONAL INJURY CASES

At Kraft Palmer Davies, PLLC, we know vaessels
and the people that work on them. Let us halp

Qur legal team brings to the table a total
of more than 65 years' experience successtully
representing families in Washington and Alaska
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mjpury claim. The reason the claim can
proceed in this scenanio is because the
injury was found nor “arising out of and
in the course of employment” and so the
“exclusive l('!t't'l‘.:n' provision of LIRS

656.018(7) did not apply.
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